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g% Codification of Laws and Norms

Most Indigenous Nations laws and norms represent both cultural values and intangible Cultural Rights.
These laws and norms can therefore be used as guide to identify Cultural Rights and what may be
considered an adverse impact on those Cultural Rights.

For example, the enactment of the water management regime by the Yinka Dene ‘Uza’hné from Nadleh
Whut'en First Nation, Stellat'en First Nation and later Saik’uz First Nation (including both the Yinka

Dene ‘Uza’hné Surface Water Management Policy and Yinka Dene ‘Uza’hné Guide to Surface Water
Quality Standards) represents an expression of living governance and laws. The Policy and Standards
are designed to recognize that importance of surface waters and water quality in Aboriginal title and
rights. In doing so, the Policy and Standards highlight the centrality of water as a Cultural Right and value.
By codifying existing laws and norms held by your Nation, important Cultural Rights and values can be
identified and inventoried.

In addition, if laws and norms are codified, they will better inform assessment and can be used as a
foundation or “lens” for the assessment of effects from a project on culture and other Indigenous values.

It is important to note that the “translation” of Indigenous laws and norms into forms that can be compared
and applied to Western legal and policy traditions has been critiqued as downplaying Indigenous
lifeworlds' and governance'®. By doing so, there is a potential risk of “openl[ing] up Indigenous legal orders
to further colonization”®, as this codification may reshape Indigenous legal traditions in ways that are
unable to accurately reflect their complex, evolving, and holistic nature. To avoid such risks, one possible
approach could be working to make Indigenous laws “accessible” to non-Indigenous others, while at the
same time ensuring that these laws remain grounded solely within your Nation’s way of knowing. One way
to help make Indigenous laws accessible is to draw on community processes to illustrate how collective
decisions have been reached for specific issues.’” Some examples of Indigenous Nations that have used
some aspect of their laws and norms as lenses through which to assess the acceptability of effects of
specific projects include the Okanagan Indian Band (Revelstoke Unit 6 Generating Station) and Tsleil-
Waututh Nation (Trans Mountain Expansion (TMX) tanker and pipeline project).

4 Aaron Mills describes a lifeworld as the nature, origin, and way of knowing that defines an Indigenous way of life, “which situate us in creation and thus allow
us to orient ourselves in all our relationships in a good way” (Aaron Mills, “The Lifeworlds of Law: On Revitalizing Indigenous Legal Orders Today,” McGill Law
Journal 61, no. 4

5 Mills, “The Lifeworlds of Law,” 847-84.

6 Mills, “The Lifeworlds of Law,” 883.

7 Hadley Friedland, “Practical Engagement with Indigenous Legal Traditions on Environmental Issues: Some Questions,” in Environment in the Courtroom. Allan
Ingelson (Calgary: University of Calgary Press, 2019), 82-91.
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Draws on existing Nation-specific laws
and norms.

Ties Cultural Rights and values to
broader Nation sovereignty and rights.

Can be used to attribute value to both
tangible and intangible Cultural Rights
and values, including both practices
and identity.

Can provide an Indigenous “lens”
through which effects of a project may
be assessed.

_

RESOURCES

»

»

»

Limited by the availability of laws

and norms; if laws and norms are not
already codified, this can take many
years to complete.

May require the sharing of sensitive
information.

Must be under the control of the
Indigenous Nation when converting
laws and norms into any sort of
assessment “lens”; this cannot be done
by any outside party.

Yinka Dene ‘Uza’hné Surface Water Management Policy

Yinka Dene ‘Uza’hné Guide to Surface Water Quality Standards

Okanagan Indian Band Revelstoke Unit 6 Generating Station
Tsleil-Waututh Nation Trans Mountain Expansion (TMX)
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This Tool is designed to provide an understanding of past and ongoing changes in an
Indigenous Nation’s ability to practice their Cultural Rights. Due to the existing effects of past
and present activities and industrial processes, Cultural Rights may already be diminished
and would be vulnerable to impacts from new projects. Cumulative effects assessments
provide information about how your Nation's opportunities to practice their Cultural Rights
may have diminished (or may be diminished) due to past, present, and future activities. If the
context of cumulative effects is not understood, then the extent of your Nation'’s vulnerability
to further change cannot be properly understood. As a result, the impacts from a specific
project may be under-estimated.

The graph below (Figure 3) is an example of how to visualize change over time to a single Cultural Right.
Community knowledge and other information sources can be used to determine how a right (the orange
line) was practiced in the past and how this has been affected by projects and processes over time. Based
on the current trajectory of the right and what we know about likely future projects and processes, future
scenarios can be predicted both with and without the specific project being assessed. All this can be
measured against a threshold of acceptable change that is determined by your Nation (the blue line).

Future Cultural Rights Conditions with and without the Project

10

4 .......

2

(] L @ @ o L

CONTACT SETTLEMENT INDUSTRIALIZATION CURRENT FUTURE
CONDITIONS CONDITIONS
Threshold of acceptable change
Cultural Rights (future without the project)
Cultural Rights (future with the project)
Figure 3.

Impact Prediction based on existing and predicted impacts, compared to an “acceptable” level of ability to practice Cultural Rights. (Firelight Group
and FNMPC, “An Introduction to Indigenous Led Assessment Key Considerations and Guidance for Indigenous Governments’, (Canada, 2025.)
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Communities should be aware that conducting a cumulative effects assessment is extremely resource
intensive. It often requires multiple technical experts and budgets that require funding agreements with
government and/or proponents. Cumulative effects assessments can take between one and three years
to complete. However, having the community information outlined in Tool #1 already on hand is likely

to reduce these intensive resource requirements. The following list represents a selection of common
approaches and methods available to Indigenous Nations to aid in the characterization of cumulative
effects on Cultural Rights. These approaches can be used on their own or, preferably, in combination
with one another. The selection of an approach should be grounded in your Nation's worldview,
community processes, needs, and available capacity and time. Tool #2 provides an overview of a few
methods that may be useful to your Nation:

Direct Community Engagement Sessions and Surveys: This approach uses methods like
interviews, focus groups, and surveys to collect data with community members.

On-Territory Data Collection: This approach sees collaboration with Indigenous community
members to walk the territory together and share knowledge of the land and insights into its
significance, usage, and evolving dynamics. \

Mapping Data Showing Changes over Time in Land Use: This approach compiles
cartographic and other land cover and use data to show changes in habitat availability and
suitability over time.

Ecological Stock and Trend Data: This approach uses ecological stock and trend data to
understand how wildlife, fish, and plant population numbers have changed over time.

Compiled Community Data and Records: This approach uses community data and records to
establish the historical context within your Nation and identify any changes over time.

Ethnographic Data and Oral History: This approach uses past narratives and cultural
insights to highlight the historical and contemporary significance of the lands and waters that

Indigenous peoples occupy.

Past Project Data and Records: This approach uses the data and records collected for past
major project IA to understand how biophysical baseline conditions have changed over time.

Implementation Guide for the Spirit of the Land Indigenous Cultural Rights and Interests Toolkit 37



38

Methods to Characterize Cumulative Effects

on Indigenous Cultural Rights:

Often, cumulative effects are determined through three steps:

Characterization of current conditions (see Tool #1: Identifying and inventorying
Cultural Rights).

Establish a baseline for what conditions were historically, which will be compared
to the current and future conditions to track changes over time. Indigenous
communities tend to see the baseline as conditions pre-industrialization, and
proponents and regulators are more likely to set the baseline as pre-project. It is
important to keep in mind that figuring out a baseline is a challenging process
requiring the collection of large amounts of information that is not always readily
available or easily accessed; this may require substantial time and resources.

Determination of potential project-specific impacts to Cultural Rights, including
consideration of likely future impacts and changes (see Tool #3 Identifying Impact
Pathways, Conducting Effects Characterization, and Evaluating the Severity of
Potential Impacts).

The following list represents a selection of common approaches and methods available to
Indigenous Nations to aid in the characterization of cumulative effects on Cultural Rights. These
approaches can be used on their own or, preferably, in combination with one another (see the
description of triangulation in Tool #1: Identifying and inventorying Cultural Rights). Strengths
and limitations of each are provided, but the selection of an approach should be grounded in an
Indigenous Nation’s worldview, community processes, needs, and available capacity and time.
Contextual factors such as your Nation's degree of alienation from the land and the type and
location of the project should inform the selection of an appropriate approach.

General steps for characterizing existing cumulative effects on Indigenous Cultural Rights are also
provided as a checklist in Appendix B.

8
{(g}} Direct Community Engagement Sessions and Surveys

Direct community engagement is the gold standard to collect knowledge, stories, opinions, and
concerns from community members. This approach includes methods like interviews, focus groups,
and surveys, and you may choose one or more methods to address any potential issues. Interviews
work well for detailed conversations with individual members about a topic and can be flexible
depending on the person and the context. Typically, community engagements should use culturally
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appropriate media, such as storytelling, graphics, and videos, to support participant involvement.

When possible, community engagement should be conducted on the traditional territory or another
culturally relevant location. Focus groups are appropriate when discussion about a topic with a group of
members would provide helpful information. Surveys are useful tools for reaching higher percentages of
community membership to answer a fixed set of questions.

» Meaningful Community Input. » Can be time intensive.

» Can supplement gaps in other methods. » Can overwhelm the community if there
are too many engagement sessions
over time for proposed projects, or if
other factors are limiting the capacity
for participation.

%J RESOURCES

Virtual Community Engagement Guide: A Toolkit for Hosting Online

CommunityEngagement and Meetings in Rural, Remote, and Indigenous
Communities

Developing Methodologies for First Nations Community Surveys: Considerations for
the External Researcher by Celina Willis
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On-Territory Data Collection

On-territory data collection, conducted in collaboration with Indigenous community members, offers
a unique opportunity to draw out firsthand observations, values, and changes over time. By traversing
the territory together, community members can share their intimate knowledge of the land, revealing
valuable insights into its significance, usage, and evolving dynamics. This approach ensures that their
perspectives and experiences are accurately represented in research and decision-making processes.

On-territory data collection can take the form of a map. Unlike digital mapping methods, this approach
uses paper maps, GPS devices, or smartphones/tables for mapping, rather than relying solely on digital
tools such as Google Earth or ArcGIS. During the interviews, participants survey the area and discuss
important cultural or environmental features, past and present community uses, oral histories associated
with particular sites, and potential future uses of the area. Additionally, these interviews are typically
recorded, and participants may collect additional media such as photos or videos to add to the database.

[ g

» Represents a deep understanding of » Land users can be difficult to schedule
a community’s connection to their in (e.g. seasonally), particularly if data
territory. collection is time sensitive.

40

» Data can be used qualitatively or
quantitatively, and can be buffered,
anonymized, or redacted if certain
information is sensitive.

» Collection can be targeted to certain
activities and subpopulations to fill in
specific data gaps (e.g. hunters, plant
harvesters, or youth).

E%J RESOURCES

Community members may be unwilling
to document specific locations if

they are sensitive or for example are
particularly good for harvesting.

As the information collected ages, it
can be misused and misinterpreted by
non-Indigenous peoples.

@— Come take a walk with me: The “Go-Along” interview as a novel method for studying

the implications of place for health and well-being by Richard M. Carpiano
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Mapping Data Showing Changes over Time in Land Use

The compilation of cartographic and other data about land cover and use is valuable in establishing
changes in habitat availability and suitability over time, and both aerial and linear disturbance levels
where industrial, municipal, agricultural or infrastructure developments have been introduced to an
Indigenous Nation'’s territory. The calculation of the amount of territory that is still available for “quiet
enjoyment” of the natural environment can be critical to understanding the degree to which Cultural
Rights are still practicable. And the presentation of these changes is inherently a visual exercise, allowing

your Nations’ members and other decision makers to see what has been lost and what remains in a way
that the written word struggles to convey.

» A strong visual communication of » Can be time and resource intensive
cumulative effects. to create mapped data if it does not
already exist.non-Indigenous peoples.

RESOURCES

Producing Land Cover Change Maps and Statistics: Step by Step Guide on the
use of QGIS and RStudio
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@ Ecological Stock and Trend Data

Stock and trend data may be available both qualitatively from Indigenous Nation members through recall,
and from scientific studies that have been conducted over time. Understanding if the number of fish and
wildlife in your Nation’s traditional territory has gone up, down or stayed in similar population numbers
over time is important, as is understanding factors influencing changes in these stocks over time.

» Provide information about important » Can be time and resource intensive
ecosystems, including their to create mapped data if it does not
vulnerability. already exist.non-Indigenous peoples.

|_ =[] RESOURCES
-@ A Guide to Using Wildlife Cameras for Ecological Monitoring in a Community-based
Context by Claire Kemp, Kathryn Yarchuk, Allyson Menzies, and Jesse Popp

By bringing these two methods together—ecological stock and trend data with cartographic and habitat
disturbance analysis—Nations can build a more complete picture of both population health and the
cumulative impacts on the ecosystems that sustain Cultural Rights. This integrated approach highlights
not only whether key species are declining, but also why those declines may be occurring, by connecting
changes in population with pressures on habitat and land use. Linking these perspectives strengthens
the evidence base for decision-making, reinforces Indigenous knowledge with visual and scientific tools,
and provides a powerful way to demonstrate the real extent of cultural impacts over time.
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=

Community data and records may be useful in the establishment of historical context and changes over
time. Reviewing records of things such as traditional territories, camping sites, trapping lines and hunting
grounds supports the determination of whether and how these cultural practices have changed over
time and as a result of past developments.

«=

» Does not overwhelm community » Gaps can remain and may be strongest

members. paired with more current information such
as through community engagement or
on-territory data collection.

» Can be time and resource efficient if
information is readily available.

E@% RESOURCES

Community Archives as Community Building Tools by Danielle Barraza, Alan Garcia,

and Rachael Zipperer

Ethnographic data refers to qualitative information collected through ethnographic research methods
(e.g., field notes, interviews, observations, photographs, videos, artifacts, etc.). Oral histories are
traditional narratives and stories that preserve cultural knowledge, traditions, and histories that are
passed down through generations within communities. They provide rich narratives and cultural insights
that highlight the historical and contemporary significance of the lands and waters that Indigenous
peoples occupy. By documenting traditional practices, land uses, and knowledge transmission over time,
this information enables researchers to identify things such as cumulative effects on the territory, for
example changes in biodiversity, cultural landscapes, or resource availability.

For strengths and limitations of this approach of using existing information, see above for Compiled
Community Data and Records.

E%J RESOURCES

@‘ Dr. Jo-ann Archibald on Indigenous Storytelling
Analysis and Interpretation of Ethnographic Data: A Mixed Methods Approach

By Margaret D. LeCompte and Jean J. Schensul
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As major project IA requires the determination of baseline conditions, past project assessments may
provide insight to how baseline conditions have changed over time because of project construction,
operation, and decommissioning. It is important to note that many of these reports rely heavily on
biophysical indicators (such as fish populations, toxicology, water flows, etc.) and have rarely included
intangible cultural values (such as sense of place, identity, knowledge transmission, etc.).

For strengths and limitations of this approach of using existing information, see above for Compiled
Community Data and Records.

E@% RESOURCES

Canadian Impact Assessment Registry

!“ 4““, Lalal il 8o Lol Pl D0

44 Implementation Guide for the Spirit of the Land Indigenous Cultural Rights and Interests Toolkit


https://iaac.gc.ca/050/evaluations

Identifying Impact Pathways, Conducting
Effects Characterization, and Evaluating
the Severity of Potential Impacts

This tool is designed to assist Nations in identifying and characterizing impacts and
evaluating the potential effectiveness of a proponent’s proposed mitigation measures

for a specific project. This allows for an accurate assessment of impacts and identifies
whether mitigation measures will reduce the project’'s impacts on Cultural Rights. This

in turn identifies whether residual impacts would remain after mitigations measures are
implemented, and what the implications of those residual impacts will be for your Nation’s
Cultural Rights.

A checklist to accompany this tool is provided in Appendix B.

First, identifying project-specific impact pathways will support a clear picture of how anticipated project
impacts will affect relevant Cultural Rights and practices by mapping the direct and indirect relationships
between them. This step also helps visualize the complex relationships between impacts and the diverse
aspects (access, availability, preference, etc.) of Cultural Rights and practices. Once these pathways have
been established, they can then be used to determine how, how effectively, and to what extent proposed
mitigations measures will interact with pathway components and relationships to lessen potential project
impacts. After this, residual impacts (i.e., those impacts which remain after taking mitigations measures
into account) can be evaluated for severity by conducting an effects characterisation.

This Tool provides detailed guidance on a few possible approaches for your Nation to identify and evaluate
potential impacts:

a. Standard EA Significance Criteria.

©O000

a. Heat Mapping: This approach relies on mapping processes to represent areas that may be
impacted by a proposed project, overlapped with spaces and places of Indigenous cultural value.

b. Risk Matrix: This approach provides a visual depiction based on the standard EA significance
criteria to predict the risk and severity of an impact.
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“Forestry has not only damaged the forest, but it's also damaged the
lake, which then damages the culture and the health of the people.”’®

The structure provided below (Figure 4) outlines a generalized methodology for identifying impact
pathways, as used in EA processes’™.

Receptor
The effecton a

Source Pathway

The designated

project or Cultural Right(s)

physical activity environment

Figure 4. Simplified impact pathway

In an impact pathway, the source is the activity or event that threatens a Cultural Right. The source
may be the project as a whole, or a specific project element (e.g., a specific project facility or an
influx of project works in the area). The source reaches the receptor, the Cultural Right(s) that

will be affected, through a pathway. The pathway is the mechanisms through which a change to

a Cultural Right occurs and may be more than one step. Your Nation may also wish to develop an
entirely different way of approaching impact pathways or modify what is offered here. There are
often multiple layers of impact pathways that may lead to an effect on a Cultural Right rather than a
straightforward scenario as above. An example of an impact pathway is provided below in Figure 5.

'® FNMPC, Nechako Nations, and Anishinabek Nations. Spirit of the Land methodology workshops. November 6, 2024 and February 13 to 14, 2025 in Prince

George, British Columbia, and March 5 to 6, 2025 in Rama, Ontario.
'* Drawn from Canada, “Technical Guidance for Assessing Cumulative Environmental Effects under the Canadian Environmental Assessment Act, 2012.”
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Major project on Indigenous lands:
Construction and Operations

Project construction
component, e.g. vegetation
removal for project footprint

Barriers placed around
project area

Loss of critical habitat
for wildlife

Reduced Access to
project area

Reduced wildlife populations
in and around project area

Cultural Rights impacted: Loss of use of the
project area, and reduced transmission of TK

Figure 5. Example of two Impact Pathways tracking how a project may result in an impact to Cultural Rights.

The following list represents a selection of best practices available to Indigenous Nations to aid in
identifying impact pathways, conducting effects characterization, and evaluating the severity of potential
impacts on Cultural Rights.

1. ldentifying project-specific impact pathways will support a clear picture of how anticipated
project impacts will affect relevant Cultural Rights and practices by mapping the direct and
indirect relationships between them. This step also helps visualize the complex relationships
between impacts and the diverse aspects (access, availability, preference, etc.) of Cultural
Rights and practices.
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2. Once these pathways have been established, they can then be used to determine how
effectively, and to what extent committed-to mitigations measures will interact with pathway
components and relationships to address potential project impacts.

3. Then residual impacts, i.e., those impacts which remain after taking mitigations measures into
account, can be evaluated for severity by conducting an effects characterization.

These approaches can be used on their own, or in combination with one another. Selection of the
approach should be grounded in your Nation’s worldview and needs. Contextual factors used to ground
the identification of impact pathways, effects characterization, and evaluation of severity may include, but
are not limited to, the Nation's values and policies concerning such things as:

» The vulnerability of Cultural Rights and practices;

~

» Existing threats to Cultural Rights and practices;

» The current geographic scope of Cultural Rights and practices;

~

» The size, type, and location of the proposed project;

-~

» The Nation’s prior experience with similar or related projects;

» Existing community policies and plans; and

~

» Cumulative changes being experienced by the Nation.

Grounding in an Indigenous group’s worldview is important as impact pathways, effects characterization,
and determinations of severity may not be conceptualized by your Nation in the same way as typically
understood by proponents and the Crown in EA. As a result, impacts and their resulting severity, as
understood by your Nation, may not be assessable using traditional EA processes and instead must be
assessed through community deliberation.
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Considering Mitigations and Their Effectiveness

After an impact pathway has been established, mitigation measures can be assessed to see if they will
reduce impacts on receptors, or Cultural Rights. Mitigation measures generally focus on either changing
the factors or triggers that lead to adverse impacts (i.e., change the pathway). Alternatively, mitigation
measures can strengthen your Nation’s own cultural pathways that nurture and strengthen Cultural
Rights and values. For a mitigation measure to be considered effective, it should:

» Consider all possible alternatives;

» Include culture holders as partners in the identification of appropriate mitigation,
implementation, monitoring, and feedback;

» Be transparent and specific;

» Be adequately funded, resourced, and staffed;

» Be precautionary;

» Deal with impacts regardless of where they may be located; and

» Have outcomes that are measurable against goals.

After taking into consideration mitigations and their effectiveness, residual impacts to rights can be
determined through an effects characterization and severity determination.

Conducting Effects Characterization
and Determining Severity

C
-

One of the key factors used to determine the “acceptability” of a proposed project is the severity of its
potential adverse effects. The CRA approach identifies whether a project causes, or adds to existing,
significant infringements of asserted or recognized rights. In assessing infringement, it is not only

the presence of an effect that matters, but whether it undermines the meaningful exercise of treaty or
Aboriginal rights, as emphasized in Yahey v. British Columbia, 2021 BCSC 1287. “On June 29, 2021,

the Court issued reasons for judgment in Yahey v. British Columbia, 2021 BCSC 1287 [Yahey]. In this
decision, Madam Justice Burke held that the Province of British Columbia (“BC” or the “Crown”) infringed
the Blueberry River First Nation (“Blueberry River”)'s rights held under Treaty 8, by allowing decades of
industrial development in the Nation's traditional territory” (Gowling WLG, Web source).

In making a significance determination, it is also important to consider cumulative effects, particularly for
First Nations in more densely populated parts of Canada where overlapping developments can magnify
impacts. While EA has developed standard methods to evaluate significance, it may be more appropriate
to develop community-specific metrics. The box below summarizes standard EA criteria and presents
several options for developing community-specific metrics.
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Standarc » Context: The current and future vulnerability and resilience of the value
significa to change (e.g. rarity of similar values in the territory, past industrial
effects and change over time).

» Magnitude: The expected scale and/or severity of the effect (e.g.
intensity of community concern, perceived risk, extent of change in use).

» Extent: The spatial area over which the effect is expected to occur (e.g.
extent of affected water courses, movement patterns of wildlife and land
users, boundaries of traditional/family use areas, zone of avoidance)

» Duration: The length of time the effect persists (e.g. generational effects,
knowledge transmission, time to repair and re-establish relationships
between people, animals).

» Frequency: How often the residual effect occurs (e.g. timing with
respect to important seasons, animal movements, and cultural
activities).

» Reversibility: Whether the residual effect on the value component (e.g.
Cultural keystone places/species) can be reversed (e.g. permanent loss
of Indigenous Knowledge for effects lasting longer than one generation).

» Affected Populations: The distribution of the effect amongst the
population of affected people. Effects may be evenly distributed or be
disproportionately experienced by certain subpopulations.

Criteria » The magnitude, or degree, of change of the impacts that might be caused.
Macken:

Environr » The geographical area that the impact might affect.

Impact R

» The duration that the impact might have, i.e., how long will the effect occur.

Board (I\

» The reversibility of the impact that might occur.

» The nature of the impact, i.e., how important is the component that the
impact will affect?

» The possibility that the impact could occur
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Community Based Approaches and Alternative methods

There are several different ways to determine how severe an impact may be to your Nation. Some of the
common ones you may consider include:

1.

The “Reasonable Person” Approach: Setting thresholds for what is considered significant by
asking whether a reasonable person would consider the change to be significant. For example —
would a reasonable person consider a 20% drop in yearly fish catch significant? If yes, then that is
significant.

The “Qualitative, Value-Specific” Approach: Adopting defined, yet still largely qualitative,
significance thresholds. Each threshold has the benefit of a narrative and measurability
specific to the value. For example:

a. Water — a water management regime that lacks adherence to Indigenous water values
and norms and does not support a pre-contact range of fish and fish habitat and other
resource values.

b. Fish - high level of reduction in the distribution, abundance, and population health of
a culturally important fish species; reduction in habitat for critical life stages of any
culturally important fish species.

The “Deference to Most Sensitive Receptors” Approach: This approach suggests that if the
affected Indigenous Nation (the most sensitive receptors in the human environment) themselves
deem the likely outcome significant, it is therefore significant. This relies heavily on subjective
inputs of the most affected parties.

The “Unacceptable Risk” Approach: This approach holds that where there is a lack of confidence
in predictions and/or the potential for extremely high magnitude outcomes is present, that a
likelihood lower than 50% (in other words, where the impact outcome is less likely to occur than
not occur) may still be an unacceptable risk, and likelihood greater than 50% is not critical to
determining whether the effect is significant. This is particularly important for extremely high
magnitude outcomes like loss of the use of a river or a critical cultural site due to project effects.

The “Indigenous Laws and Norms” Approach: This approach holds that changes to any value,
and all values in combination, from a project and associated cumulative effects, may impact on
the ability to adhere to the laws and norms of Indigenous peoples. If, for example, a natural law is
that water should be allowed to run its natural course unimpeded, any changes to the hydrological
regime through activities such as dams and impoundment of rivers, may be deemed significant,
because the law is being “broken.”

The “Sufficiency of Resources” Approach: This approach holds that the full practice of
Indigenous rights reasonably includes access to sufficient lands, aquatic environments, and
resources in which the rights can be exercised. “Sufficient” refers not only to quantity but
quality and is evaluated from the perspective of what is required to fulfill not only subsistence
requirements, but also cultural needs, of your Nation now and into the future.
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Heat Mapping

Similar to the mapping processes identified as potential options for Tool #1 (Density of Use Maps and

Mapping of High Priority Areas), Heat Mapping represents a visual expression of where areas that may

be impacted by a proposed project overlap with spaces and places of heightened Indigenous cultural
value. Cultural heat maps can illustrate geographic locations where project impacts are likely to occur in
proximity to or in direct overlap with areas that have greater reported Cultural Rights practice and value.
If areas of heightened overlay between project effects and cultural values are identified, more detailed,
community-led qualitative analysis, including on-territory mapping among other activities, may be
necessary to fully flesh out the severity of impacts.
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Figure 6. An example heat map of traditional use sites, from Onyeneke et al, 2024-?°

20 Onyeneke, C.; Harper, B.; Thompson, S. Mining versus Indigenous Protected and Conserved Areas: Traditional Land Uses of the Anisininew in the Red Sucker

Lake Indigenous Nation, Manitoba, Canada. Land 2024, 13, 830
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» Avisual communication of specific » Cannot accurately represent Cultural
impacts from a project on Cultural Rights. Rights which are not tied to a specific
geographic location.

» As the information collected ages, it can
be misused and misinterpreted by
non-Indigenous peoples.

% RESOURCES
@—J Applying Density and Hotspot Analysis for Indigenous Traditional Land Use:

Counter-Mapping with Wasagamack First Nation, Manitoba, Canada by Keshab

https://www.scirp.org/journal/paperinformation?paperid=103884
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Risk Matrix

A risk matrix is a visual depiction that draws on standard EA significance criteria. By cross comparing the

likelihood of an impact occurring to the magnitude of predictable impact, the resulting risk and severity
can be determined.

Low Magnitude Medium Magnitude High Magnitude

High Likelihood

Moderate Likelihood

Low Likelihood

Limitations
» The matrix can be tailored to a » An expert in the subject area may be
community’s risk tolerance. necessary to support analysis of the data.

» As the information collected ages, it can
be misused and misinterpreted by non-
Indigenous peoples.

- J

E@% RESOURCES

Hazard and Risk - Risk Assessment
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https://www.ccohs.ca/oshanswers/hsprograms/hazard/risk_assessment.html

Addressing Residual Impacts to
Cultural Rights

Restitution is a process in which to address residual adverse impacts on Cultural Rights.
There are a variety of forms of restitution. This Tool identifies three primary forms of
restitution for impacts to Cultural Rights: cultural restoration, cultural offsetting, and
financial compensation.

This diagram illustrates three primary means of restitution: restoration, offsetting, or compensation.
Assessing financial compensation for residual impacts to Cultural Rights is the subject of Tool #5.2

Cultural Restoration Cultural Offsetting Financial
and/or Protection

(Tool 4) (Tool 4)

(Tool 5)

e.g,. Cultural Site or e.g,. Targeted e.g., Socio-Economic
Landscape Restoration/ Language and Cultural or Socio-Cultural
Protection Initiatives programming Programs and Activities

e.g., Land Swaps or
Repatriation Programs

Figure 7. Overview of restitution options

Cultural Restoration is any action that works to directly restore or return an impacted Cultural Right, or
aspects of the Cultural Right, back to a desired condition. Unlike offsetting, restoration involves actions
or investments that are directly targeted at restoring the same specific cultural values (e.g., a sacred
site, or degree of language use in a community) that have been impacted. Cultural restoration may be
directed at both a geographically situated set of cultural values, such as a cultural landscape, or at a less
geographically situated set of cultural values, such as language retention.

21 For the purposes of this tool, compensation is defined as providing financial compensation based on an assigned monetary value, preferably as defined by the
affected Indigenous Nation, for the lost or diminished opportunity to exercise a Cultural Right.
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Restoration of lost or infringed
Cultural Right that is not
necessarily geographically
When, in response to a loss or situated

degradation of a geographically
situated set of cultural values,
environmental and/or structural
restoration investments are made to
assist recovery of values important to
the retention or practice of Cultural
Rights in the same geographic vicinity.

Restoration of a geographically
situated set of cultural values

When cultural loss is restored through
programs, developments, projects,
policies, etc. that seek to restore the
same aspect of culture, e.g., language
programs to address anticipated
adverse effects on language
transmission.

In contrast, the Tool defines Cultural Offsetting as a form of restitution that is not directly linked to the
specific geographic location or specific kind of cultural value being impacted. In this Tool, the term of
“offsetting” is used more generally than how the concept of habitat offsetting is used in biophysical
Environmental Assessment. Rather, it is defined as an action that works indirectly to address the lost or
diminished opportunity to receive benefit from, or to exercise, a Cultural Right.

Offsetting for a lost or infringed Cultural Right that may or may not be
geographically situated

When a cultural loss is compensated through restoration investments, developments,
programs, policies, etc. that are NOT directly tied to the impacted Cultural Right, e.g.,
development of a language centre as a form of offsetting loss of a trapline.

For our purposes, an offset is an action that is different in nature from the specific element of a Nation's
culture that is being impacted. For example, project impacts to a fishing site may be “offset” by the
establishment of protected area in a different part of your Nation's territory to support for other cultural
values or activities, e.g., hunting and trapping. In this hypothetical case, while the protected area has a
different kind of value from the fishing site, and while the protected area doesn’t “restore” the impacts on
the fishing site, it is deemed by your Nation to provide an acceptable degree of restitution.

Hence, the main distinction between how the concepts of restoration and offsetting are used in this
Tool is that restoration is directly focused on restoring the specific Cultural Right that is being impacted,
with “like for like", while offsetting provides a more general form of non-monetary restitution that while
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deemed generally equivalent in compensatory value to what is being lost, it provides a different kind of
cultural value or benefit from the Cultural Right being impacted.

It is important to note that in the area of intangible culture, there may be similar types of programs and
activities to address both restoration/protection and offsetting initiatives (e.g., culture camps or language
immersion). In one case they may be needed to address an immediate risk or impact posed by a specific
project (restoration/protection initiatives). In other cases, it may not be directly related to the project but
viewed as a preferred form of offsetting by your Nation.

Methods to Address Residual Impacts
to Cultural Rights:

The selection of an approach to address residual impacts to Cultural Rights must be
grounded in an Indigenous Group's context, history, and legal systems, as well as
existing policies, protocols, norms, and laws. As previously identified, avoidance is the
most preferred form of addressing residual cultural impacts. If avoidance is not possible,
mitigation and/or restitution mechanisms can be implemented.

Mitigation Measures

Mitigation measures are often developed through collaboration and engagement with the proponent
and/or relevant government agencies. This may occur both before and after your Nation has assessed
potential impacts to your Cultural Rights and may include the development of conditions associated with
the project’s assessment certificate and/or permits.

Measures and conditions should include a heavy focus on the mitigation of Cultural Rights. While the
focus of this Tool centers on determining opportunities for restitution, it is important to note that, ata
minimum, mitigation measures should focus on either changing the actors or triggers that can lead to
adverse impacts or, alternatively, strengthening your Nation's cultural resilience by supporting conditions
that nurture and strengthen Cultural Rights. Refer to Tool #3 on the criteria for mitigation measures to be
considered effective.
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Restitution Measures

...better to be in a position to impose values and decisions, rather than
having to explain ourselves and ask constantly.??

In general, the deliberation and decision-making about potentially appropriate and preferred restitution
measures should be conducted internally within your Nation, prior to engagement with the proponent
and/or government. For the sake of this Tool, we have identified three forms of restitution: cultural
restoration, cultural offsetting, and financial compensation. These forms of restitution can overlap and
the desired measure for restitution may be a combination of all three.

While each Nation will have different requirements for the purposes of restitution, informed by its own
unique needs and priorities, the act of determining your Nation's preferred path to restitution might
involve some or all of the following steps. The following decision tree (Figure 8) illustrates the key steps
in one approach to determining a desirable restitution mechanism or mechanisms.

22 FNMPC, Nechako Nations, and Anishinabek Nations. Spirit of the Land methodology workshops. November 6, 2024 and February 13 to 14, 2025 in
Prince George, British Columbia, and March 5 to 6, 2025 in Rama, Ontario.
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Step 1: Can the damaged

cultural right be
restored/protected?
Step 2: Is it acceptable
and preferable to pursue
<« VYes No —J» financial compensation
over offsetting

measures?

Step 3: Determine what
restoration/protection No
initiatives are necessary i
to rectify the impacts to *
cultural rights
Both
¢ Step 4: Determine what
. specific types of
Are you seeking to offsetting initiatives are
restore/protect a necessary to rectify the
geographically-situated impacts to cultural rights
cultural right (i.e., a
specific site or
landscape)?
Are you seeking to offset
a geographically-situated
ves No cultural right (i.e., a
specific site or
landscape)?

Yes

v

Step 5: What are the
resources necessary in
order to establish and
maintain restitution
measure(s)?

’

Step 6: Who is the
target group(s)
responsible for funding
the restitution measure?

’

Step 7: Negotiate
preferred measures with
Crown and/or
proponents

Figure 8. Form of Restitution Decision Tree
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Can the damaged Cultural Right be restored/protected?

Yes - Restoration (see Step 3)

No - Offsetting or Financial Compensation (see Step 2)

Determine whether restoration and/or protection opportunities are feasible. The
severity of potential impacts of the proposed major project on the Cultural Right(s)
will be a factor in this determination. Restoration opportunities within the impacted
area may not be feasible or practical in all contexts, and if so, offsetting may offer the
best options for effective means of restitution. Where there is an opportunity to invest
in the recovery and/or renewal of a cultural area or place, or a non-geographically
situated Cultural Right, your Nation’s own policies and laws can give direction. For
example, where a project has the potential to adversely effects an area that a Nation
has identified in its land-use plan for important cultural use, restoration and/or
protection measures should be prioritized.

If it's not feasible to restore a cultural area, is it acceptable and
preferrable to pursue financial compensation over offsetting
measures? A Nation's policies and laws in this area can serve as
guidance in making this decision.

Yes - Financial Compensation (see Tool #5)
No - Offsetting (see Step 4)

Determine whether financial compensation is possible and/or desired by the
community. Financial compensation may be difficult to calculate for intangible cultural
values and is not always applicable. In some instances, offsetting mechanisms may
provide a greater benefit to the preservation and protection of cultural values than
financial compensation. Further information on the complexities and limitations of
financial compensation is provided in Tool #5: Considering Financial Compensation
for Residual Effects to Cultural Rights. .
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Are you seeking to restore/protect a geographically-situated
Cultural Right (i.e., a specific site or landscape)?

Yes - Determine preferred geographically situated restoration measure(s) (e.g.,
cultural site or landscape restoration/protection initiatives), then continue to Step 5

No - Determine preferred non-geographically situated restoration measure(s) (e.g.,
general cultural continuity measures), then continue to Step 5

Determine what specific restoration and protection initiatives (e.g., fish habitat
restoration project, establishment of a cultural centre) are necessary to rectify the
impacts to Cultural Rights. General examples of restoration and protection initiatives
are provided below, and a listing of example initiatives undertaken by Nations across
Canada are included in Appendix C.

Some examples of geographically situated restoration measures (e.g., Cultural Site
or Landscape Restoration/Protection Initiatives) include:

Revitalization of natural landscapes, local vegetation, and native fauna
within the project-affected area with the same cultural values that support
the continued or enhanced exercise of the same Cultural Right being
impacted;

Restoring the project area to a certain quality following project-closure; and

Targeted cultural programs and activities within the project area, such as
language programs and culture camps, aimed and designed at supporting
and/ or restoring resilience in cultural dimensions that may be adversely
affected.

Some examples of non-geographically situated restoration and protection initiatives
include:

Enhancing or protecting key cultural areas outside of the project affected
area that are used for the exercise of the Cultural Right being impacted;
and

Targeted cultural programs and activities outside of the project area,

such as language programs and culture camps, aimed and designed at
supporting and/ or restoring resilience in cultural dimensions that may be
adversely affected.
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Are you seeking to offset a geographically situated Cultural Right
(i.e., a specific site or landscape)?

Yes - Determine preferred geographically situated offsetting measure(s) (e.g., land-for-
land offsets and/or restoration programs), then continue to Step 5

No - Determine preferred non-geographically situated offsetting measure(s) (e.g.,
socio-economic and/or socio-cultural programs and activities), then continue to Step 5

Determine what specific types of offsetting initiatives (e.g., activity/program, land swap)
are necessary to rectify the impacts to Cultural Rights and bring the community back into
balance. General examples of offsetting initiatives are provided below, and a listing of
initiatives undertaken by Nations across Canada are included in Appendix D.

Some examples of geographically situated offsetting measures, such as Land-for-Land
Offsets and Restoration Programs include:

Legal administrative, land transfer and/or land-purchase financing to support
preservation of an area/landscape/location within the project area with different
cultural values that support the continued or enhanced exercise of Cultural
Rights;

Providing long-term funding to support ecological restoration and stewardship
programs for areas that support different Cultural Rights; and

Return of (off-reserve) lands to community control and jurisdiction.

Some examples of non-geographically situated offsetting programs and activities, such
as Socio-Economic and/or Socio-Cultural Programs and Activities include:

Funding community project and initiatives (including long-term funding to
support programs such as cultural camps for elders and youth);
Repatriation of cultural legacy objects and belongings;

Long-term supports for language revitalization programs;

Long-term supports for revitalization of cultural activities;

Establishing a cultural “trust”.

Providing socio-economic benefits to a community;

Housing development and programs;

Training and education programs;

Establishment of mental health supports and infrastructure; and

Construction of permanent infrastructure such as offices, medical sites,
schools, etc.
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Answer the question, what resources are necessary in order to
establish and maintain the restitution measure? Then proceed
to Step 6.

Once the desired form of restoration/protection or offsetting is determined, the Nation

can determine the resources necessary in order to establish and maintain the program or
activity. The resources required will be dependent on the form of restitution chosen, as well
as the existing context of the Nation (i.e., existing resources, infrastructure, personnel, etc.).
Some key factors to consider when determining the resources necessary for restitution
mechanisms are provided below, subdivided by the type of measure chosen.

Restoration Measures
1. Geographically situated restoration/protection measures:

Size: What is the size of the land to be protected/restored? Does this factor in
cumulative effects and current and future context?

Quality: What is the existing quality of the site or landscape?

Degree of protection: What is being protected (i.e., a patch of land, a species, an
ecosystem, etc.)? What is the degree of protection? What are the consequences
for continued impacts to the protected area?

What are the criteria for determining whether restoration/protection objectives
have been achieved?

2. Non-geographically situated restoration/protection measures:

Duration: Is the initiative a one-off event (i.e., the construction of a school), or a
long-term program? If it is a long-term program, how long will the initiative take
place? (i.e.,, months, years, in perpetuity, etc.)

Target community group: Who is the restitution activity engaging with? (i.e.,
youth, elders, women, etc.)

Staffing: What sort of staffing is required? (i.e., maintenance staff,
administration, honoraria, etc.)

Space/location: Where will the restitution activity or program take place? Is a
new location required? Are there existing places that can be utilized?

Trajectory of program: Will the program or activity remain the same size for its
duration? Is this a pilot program that will be developed and will grow with time?

What are the criteria for determining whether restoration/protection objectives
have been achieved?
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Offsetting Mechanisms

1. Geographically situated offsetting measures:

Size: What is the size of the land to be offset? Does this factor in cumulative
effects and current and future context?

Quality: In the case of a land swap or return, what is the quality of the new
land in comparison to that which was lost?

What are the criteria for determining whether restoration/protection
objectives have been achieved?

2. Non-geographically situated offsetting measures:

Duration: Is the initiative a one-off event (i.e., the construction of a school),
or a long-term program? If it is a long-term program, how long will the
initiative take place? (i.e., months, years, in perpetuity, etc.)

Target community group: Is the initiative engaging with a specific
community demographic? (i.e., youth, elders, women, etc.)?

Staffing/Employment: What sort of staffing needs will the offsetting activity
require? (i.e., maintenance staff, administration, honoraria, etc.). Will there
be a construction component (i.e., for infrastructure developments) that
community members can participate in?

Space/location: Where does the initiative take place? Is a new location/new
infrastructure required? Are there existing places that can be utilized?

What are the criteria for determining whether restoration or offsetting
objectives have been achieved?

Seek to answer the question, who is the target group(s) responsible
for funding the restitution measure(s)? Then proceed to Step 7.

Once the resources required for a restitution initiative are determined, the total cost of the
initiative can be determined and communicated to the proponent/government. Indigenous
Nations may wish full control over how cultural restitution activities and projects are
planned and implemented.
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Negotiate the desired restitution measure(s) with the proponent
and/or Crown.

The Indigenous Nation may issue its own consent conditions or other requirements

for measures associated with impacts on Cultural Right. However, in the Canadian EA
system, this does not guarantee that those measures will be adopted. As such, they
may need to be negotiated with the proponent and/ or Crown who will put forward their
own expectations and limitations. To help in these negotiations, it is encouraged that
the Nation draw on the past identification of priority Cultural Rights and the results of
the effects characterization to clearly articulate their desired forms of restitution.
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Because Tool #5 addresses financial compensation, it is important to emphasize the limits
of this option and the context in which it applies.

Disclaimer

Financial compensation does not negate Indigenous Nations' concerns about mitigation or avoidance of
impacts. While it can provide Nations with greater control in overseeing restitution, it must never replace
avoidance or mitigation. Compensation should be understood only as one component of addressing
impacts—not as a substitute for protecting Cultural Rights, lands, and ways of life. Proponents must

not view it as an opportunity to opt out of project redesign, avoidance, or other mitigation measures. An
Indigenous Nation may negotiate economic benefits with a project proponent in the form of an Impacts
and Benefits Agreement, or similar form of agreement, or an equity partnership, and therefore the
Indigenous Nation must seek legal and financial advice to determine where any such compensation for
impacts on Cultural Rights fits within, or outside of, these other project agreements,

As Tool #4 discusses actions that either directly or indirectly restore and offset Cultural Rights, there
remains a third option for cultural restitution: financial compensation. Financial compensation can offer
the Indigenous Nation greater control in overseeing restitution but can also be ethically challenging.
Tool 5 is relevant to an Indigenous Group's approach to restitution of impacts to Cultural Rights if the
following three conditions are met:

1. The cultural impact assessment (undertaken in Tools #1 to #3) predicts a major project
will result in residual impacts on Cultural Rights that cannot be avoided/fully mitigated;

2. The Indigenous Group recognizes that the major project may proceed in spite of
potential residual impacts on Cultural Rights (with or without the Indigenous Group’s
FPIC), and the Indigenous Group has determined to seek restitution for the residual
impacts to Cultural Rights; and

3. The conclusion of Tool #4 is that the preferred approach (or one of the preferred
approaches) to restitution for residual impacts on Cultural Rights is financial
compensation.

This Tool provides detailed approaches for your Nation to pursue two different types of compensation:

1. A market-based approach where a value is assigned to a Cultural Right based on what
that right would cost “on the market”; or

Implementation Guide for the Spirit of the Land Indigenous Cultural Rights and Interests Toolkit



2. A community-based values approach, where the community that may suffer (or have
already suffered and will continue to suffer) the impacts on its collective Cultural Rights
are asked to determine a hypothetical financial value for such losses (e.g., a community
is asked to assign a monetary value to a Cultural Right based on what the right means to
them in terms of quality of life, psycho-social well-being, and socio-cultural well-being).?

Assigning financial value to impacts on Cultural Rights presents significant challenges and must
be approached with caution. Monetary amounts may never fully reflect the non-monetary value of
exercising Cultural Rights, nor the spiritual, social, and intergenerational importance attached to them.
There is also an ongoing concern that assigning a dollar figure could be misinterpreted by proponents
or governments as simply a “price to be paid” or a cost of doing business, which may result in less
investment in other, more appropriate forms of restitution, avoidance, or mitigation. For these reasons,
financial compensation will likely remain one of the most controversial elements of this Toolkit, and
Nations are encouraged to carefully consider these challenges when deciding whether and how to
apply this tool.

- Considering Financial Compensation
| Effects to Cultural Rights:

>d Approaches to Financial
on for Cultural Rights

Unlike the other Tools in this Toolkit, Tool #5 does not include a list of methods and options a Nation
can implement to determine a financial value to compensate for impacts to Cultural Rights. This is
purposeful for two reasons:

1. A satisfactory method for determining financial compensation for impacts to Cultural
Rights, has yet to be developed. Examples of financial compensation for cultural
losses from the take-up of Indigenous lands in Canada, Australia, and New Zealand
all rely on a market-based values approach.

2. Our partner Indigenous Nations expressed a rejection with the idea of developing a
method for assigning a financial value to impacts to Cultural Rights, stating that “you
can't put a price tag on the sacred”.

2 For more information on market-based approaches and community-based values approaches, see the works of Timothy L. McDaniels and William Trousdale,
“Resource Compensation and Negotiation Support in an Aboriginal Context: Using Community-Based Multi-Attribute Analysis to Evaluate Non-Market
Losses,” Ecological Economics 55, no. 2 (November 1, 2005): 173-86, https://doi.org/10.1016/j.ecolecon.2005.07.027; Robin Gregory and William Trousdale,
“Compensating Aboriginal Cultural Losses: An Alternative Approach to Assessing Environmental Damages,” Journal of Environmental Management 90, no.

8 (June 2009): 2469-79, https://doi. org/10.1016/j.jenvman.2008.12.019; Philippe Hanna et al., “The Importance of Cultural Aspects in Impact Assessment
and Project Development: Reflections from a Case Study of a Hydroelectric Dam in Brazil,” Impact Assessment and Project Appraisal 34, no. 4 (October 1,
2016): 306-18, https://doi.org/10.1080/14615517.2016.11 84501; Tobias Plieninger et al., “Assessing, Mapping, and Quantifying Cultural Ecosystem Services
at Community Level,” Land Use Policy 33 (July 1,2013): 118-29, https://doi.org/10.1016/j.landusepol.2012.12.013; Robin Gregory et al., “Compensating
Indigenous Social and Cultural Losses: A Community-Based Multiple-Attribute Approach,” Ecology and Society 25, no. 4 (2020): 1-13, https://doi.org/10.5751/
ES-12038-250404.
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That said, financial compensation remains a prominent means of compensative for project impacts
and is oftentimes used by proponents and governments. However, the consideration of Cultural
Rights in the determination of financial compensation for project impacts remains incredibly limited
in Canada.

Australia and New Zealand have developed policies and legislation that take into consideration
cultural losses when dealing with the uptake of Indigenous lands by the Crown, which are included
below. While the case studies below rely on a market-based approach, where cultural elements and
losses are connected to a comparative market-based value, they represent steps forward for the
consideration of culture (and notably intangible culture) in determining compensation for impacts.

I I

The Supreme Court of Canada'’s decision in the Southwind v. Canada 2021 case represents the most
recent reference to cultural impacts arising from the expropriation, or take-up, of reserve lands. The case
determined that “equitable compensation must reflect the “highest value” of the land taken - including:

» The land’s value to any public project they were used for;
» The land’s value from the Indigenous people’s perspective; and

» Costs for impacts on the community.

This court ruling therefore supports the notion that compensation for reserve lands must include

a “cultural component linked to the land’s significance in the exercise of the culture.”?* Southwind,
therefore, provides a legal model for compensation for impacts to Indigenous lands, taking into account
cultural losses that are attached to the land. While the model does not deal specifically with cultural
losses, it may point in a direction for restitution where a project’s impacts to Indigenous lands are
accompanied by impacts to Indigenous culture. It is also important to note that while this positive decision
has the possibility to be applied generally and support negotiations for impacts to Cultural Rights arising
from major projects, the legal precedent created by the decision is specific to reserve lands.

Some strengths and weaknesses of a market-based values approach are provided below.

<

» Draws on readily available and pre- » Intangible cultural losses are difficult to
determined comparative market values. measure and compare to a market-based
equivalent.
» Has been adopted in policy and
legislation and therefore represents a » Doesn't take into consideration associated
defendable and “tested” approach. factors such as spirituality and well-being.

o N y

24 Williams, “The Right to Compensation for Cultural Damage,” 2.
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In 2022, the Australian government developed the Policy for Compensation for Cultural Loss Arising from
Compulsory Acquisition. The policy states:?®

Cultural loss is perhaps best approached by understanding the cultural value of country
and what connection to the particular country impacted by the compensable activity
means from a cultural perspective. A proper understanding of the laws and customs of the
compensable group and how they are connected to country by those laws and customs is
crucial to this.

An appreciation of the cultural value of country and the cultural value of the particular
parcel of land can then turn to the question of how the compensable activities have
impacted on or would impact on that cultural value. That impact may take many different
forms and may include feelings of spiritual and emotional loss or distress as well as such
impacts as the ability to learn and teach cultural knowledge on country or damage to sites
of significance.

The Policy outlines categories of cultural loss including access, residence, activities, practices, ecology,
sites, trauma, and progressive impairment which are used to derive a market-based means of evaluating
financial compensation. The Policy includes novel principles for determining financial compensation,
including:?®

» Compensation must reflect that losses will be felt by future generations. Compensation must
therefore include not only loss at a single moment of time, but also the perpetuity of the loss (i.e.
cultural losses are not frozen in time).

» Compensation must consider the extent to which related and connected areas have been
impacted (i.e., compensation must consider cumulative effects).

» The significance of the cultural losses must be identified through engagement with those
suffering loss (i.e., Indigenous communities must be allowed to identify the loss and determine its
significance).

While still limited and failing to address the controversial basis of compulsory land acquisition,?” the Policy
explicitly indicates that cultural losses are compensable and represents a more inclusive process for
considering Cultural Rights when determining financial compensation.

2 Valuer General NSW, “Compensation for Cultural Loss Arising from Compulsory Acquisition” (NSW Government, 2022), 1.

26 \laluer General NSW, 6-7.

27 Compulsory acquisition is criticized as being fundamentally at odds with the right of Indigenous peoples to Free, Prior, and Informed Consent (Mia
Stone, Dr Lisa Strelein, and Kieren Murray, “AIATSIS Submission: Review of Forms of Cultural Loss and the Process and Method for Quantifying
Compensation for Compulsory Acquisition,” n.d., 19.)
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In New Zealand, a series of settlements called the Waitangi Claims of Whakatohea have been either
signed or in the process of being actively negotiated. These settlements provide redress for the

losses suffered by the Whakatohea as a result of Crown confiscation and seizure of lands prior to

1992. The seven most recent settlement packages (since 2021) include elements such as a Crown
acknowledgement and apology, and financial, cultural, and commercial restitution. Of note, restitution/
redress is “intended to recognise the cultural, historical and traditional associations of Whakatdhea within
their area of interest"?® and includes elements such as:

» the funding for cultural purposes (including education and revitalization funds),
» the transfer of land, natural resource arrangements, and
» geographic name changes.

The settlements include clear compensation for cultural damages and losses occurred as a result of the
Crown breeching Maori rights and title. Unfortunately, the settlements provide no explanation as to how
the compensation figures were calculated. It is assumed, based on past historical settlements, that the
Government of New Zealand has continued to employ a market-based approach to calculating cultural
compensation amounts whereby the redress is based on a historical assessment of past value and
equivalent present financial value of land.

28 New Zealand Government, “Deed of Settlement between the Crown and Whakotohea,” January 2022, 2.
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Community-Based Approaches to Financial
Compensation for Cultural Rights

As illustrated above, market-based approaches are the predominant method for determining financial
compensation for cultural losses in Australia and New Zealand. Similarly, while Southwind represents
a possible future avenue for the consideration of impacts to Cultural Rights, Canada has yet to fully
implement a mechanism for compensating for cultural losses.

Conversations with our partner Indigenous Nations highlighted the importance of Indigenous Nations
taking a leading role—if not the leading role—in deciding when, how, and to what extent compensation
should be determined for impacts to their culture. In a community-based values approach, the values,
beliefs, and experiences of those impacted by the loss are a central consideration. This approach can
therefore be a more holistic, and arguably more accurate, method of costing Cultural Rights than that
offered by a “market-based values” model. A community-based values approach allows an Indigenous
Nation to apply their own values and forms of measurement when determining what constitutes a
substitute of comparable cultural value. For example, an Indigenous Group may determine that adequate
compensation for loss of access to a preferred fishing site is the cost amount needed to acquire alternative
waterfront land for a new fishing site of equal or higher cultural value. A community-based approach is
catered to a specific Indigenous Group’s needs and grounded in your Nation's existing values, laws, and
rights. As a result, each approach taken by an Indigenous Nation will be unique and will directly reflect
what matters most to the community.

When Indigenous communities can implement their own method for determining the financial value of

a Cultural Right, intangible cultural elements that are commonly excluded from financial compensation
approaches may be included. Such approaches do not rely on an ever changing “market value” which does
not consider the complexities associated with culture. Therefore, the use of a community-based values
approach allows an Indigenous Nation to take control of this compensation process and determine a value
that accurately encompasses the cultural practice. Such an approach also allows for the consideration of
both cultural impacts as well as related biophysical and non-cultural impacts if desired, though your Nation
may choose to assess these separately.

Some strengths and limitations of a community-based values approach are provided below:

s

» Draws on community knowledge and » Has yet to be formalized in Canadian law
experience to develop a robust understanding and practice and may not be accepted by
of the value of Cultural Rights. proponents and/or the government.

» Results in a flexible and personalized approach » Requires extensive community
to evaluating cultural losses that is grounded in engagement, time, and resources.

the unique context of your Nation. » Assigning a financial value to Cultural

» Can allow for the joint consideration of cultural, Rights may be a traumatic and difficult
biophysical, spiritual, social, and other impacts. process for community members.

S N J
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Appendices
Considering Financial Appendix A:

List of Methods for Impact Assessment
(Tools #1 to #3)

Tool 1

Direct Community
Engagement
Sessions and Surveys

Use and Occupancy
Studies

Directly engages with
community members
and Knowledge
holders, allowing for the
collection of detailed

and specific information.

Engagement sessions
and surveys can be
modified based on
community needs

to provide specific
information.

Empowers community
members to have their
voices heard on what
matters most to them.

Draws on a variety of
knowledge sources,
including oral histories,
input from Knowledge
holders, and archival
review.

Captures Indigenous
perspectives

and Indigenous
Knowledge, fostering
cultural revitalization
and community
empowerment.

lllustrates both past

and present conditions,
identifying changes over
time.

Collected information is
often highly diverse and
will need some form of
coding/compilation.

Engagement sessions
can be time- intensive
and expensive.

There can be difficulty
ensuring robust

representation of diverse

identity groups within an
Indigenous Nation.

Where past information
is not available,
extensive community
engagement is required
which can contribute to
consultation fatigue.

Traditional/past use
may be difficult to
assess and under-
reported due to loss of
knowledge and access
to culturally important

locations, resources, and

practices.
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Community Resource
Handbook 2021: A Guide
to Community Engaged
Research

Indigenous Community
Engagement Methods

Chief Kerry's Moose: A
Guidebook to Land Use
and Occupancy Mapping,
Research Design, and Data

Collection

Living Proof by Tobias and
Associates



https://summit.sfu.ca/item/31558
https://summit.sfu.ca/item/31558
https://summit.sfu.ca/item/31558
https://summit.sfu.ca/item/31558
https://www.indigenousaware.com/post/indigenous-community-engagement-methods
https://www.indigenousaware.com/post/indigenous-community-engagement-methods
https://fngovernance.org/wp-content/uploads/2020/06/Land_Use__Occupancy_Mapping_Guidebook.pdf
https://fngovernance.org/wp-content/uploads/2020/06/Land_Use__Occupancy_Mapping_Guidebook.pdf
https://fngovernance.org/wp-content/uploads/2020/06/Land_Use__Occupancy_Mapping_Guidebook.pdf
https://fngovernance.org/wp-content/uploads/2020/06/Land_Use__Occupancy_Mapping_Guidebook.pdf
https://fngovernance.org/wp-content/uploads/2020/06/Land_Use__Occupancy_Mapping_Guidebook.pdf
https://www.terrytobiasassociates.com/living-proof
https://www.terrytobiasassociates.com/living-proof

Density of Use Maps
and Mapping of High
Priority Areas

Existing information

and studies can
sometimes decrease the
engagement burden on
communities.

Can provide detailed
and relatively up to date
Indigenous use and
occupancy data for the
Project- affected area.

Provides a visual
representation of areas
of higher reported
cultural values.

Allow for the
representation of raw
data (e.g., number

of moose) and also
rates and ratios (e.g.,
how often something
happens in one place
compared to another
place).

Serves as a method
for compiling and
organizing diverse data.

Community members
may feel at home
physically and visually,
representing how and
where their rights are
practiced, allowing them
to share knowledge in

a way that is valuable to
them.

Only a portion of the
population is likely to

be involved in any such
study. Again, absence of
recorded value is not to
be confused for absence
of value.

Use of the data needs
to have community-
endorsed confidentiality
provisions in place.

Requires extensive
community engagement
and surveying, and
usually cannot meet with
every land user.

Can be costly and
resource intensive.

Heavily reliant on
geographic locations
and may exclude
Cultural Rights and
values that are not tied
to a specific place (i.e.
“intangible”).

Lack of data appears
as “non-importance”,
meaning that

some locations are
undervalued when in

fact absence of evidence

is not “evidence of
absence” of value.

Communities may not
want to share either
areas of higher value,
or distinguish between
higher and lower value
areas, which suggests
some areas are “open”.

Density Mapping with GIS

Dot Density Maps
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https://www.geographyrealm.com/density-mapping/
https://www.axismaps.com/guide/dot-density

Identification of
Cultural Landscapes

Indigenous
Knowledge and
Ecological Studies,

and the ldentification

of Cultural Keystone
Places/Species

Can lead to physical
recognition and
associated protection of
an important landscape
(e.g., Tribal Park, cultural
landscape under the
Historic Sites and
Monuments Board

of Canada, or other
delineation).

Identifies culturally
important locations -
including both tangible
and intangible factors.

Helps to identify
areas and species of
cultural and ecological
importance.

Uses “two eyed seeing”,
combining Western
scientific data and
Indigenous Knowledge,
adding the temporal
depth and location-
specific knowledge

of Indigenous
Knowledge holders to
the quantitative data of
scientists.

Because it is based on
identified geography,
there must be clearly
identified boundaries.

Only represents Cultural
Rights and values tied to
specific locations.

Can take an extensive
amount of time and
resources.

Focuses on
“pinpointing” key
species, resources, and
areas, and may fail to
represent the holistic
nature of culture and the
environment.

Requires extensive

community engagement.

The focus on ecological
study means that some
cultural values may be
missed if they do not
have a tangible “use
value” (i.e., use as a food
source, as medicine, as
a resource, etc.).

There are potential
risks of Indigenous
Knowledge component
being “tokenized” in
comparison to Western
science.
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Doig River Indigenous
Nation Cultural Spaces
Plan

Indigenous Cultural
Landscapes Final Report
by The Wahkohtowin
Development Group Inc.

A cultural landscape
approach to community-
based conservation

in Solomon Islands by
Richard K. Walter and
Richard J. Hamilton.

Enacting and
Operationalizing Ethical

Space and Two-Eyed
Seeing in Indigenous
Protected and Conserved

Areas and Crown Protected

and Conserved Areas by

Danika Littlechild and Colin

Sutherland.

Decolonizing Research
Paradigms in the Context

of Settler Colonialism: An

Unsettling, Mutual, and
Collaborative Effort by
Mirjam B.E. Held



https://doigriverfn.com/cultural-spaces-plan/
https://doigriverfn.com/cultural-spaces-plan/
https://doigriverfn.com/cultural-spaces-plan/
https://602464c7-f615-4d7f-bae4-b76d1f7d40e5.filesusr.com/ugd/891566_6aca6c3552d64bef9d1f24626e78c3f7.pdf
https://602464c7-f615-4d7f-bae4-b76d1f7d40e5.filesusr.com/ugd/891566_6aca6c3552d64bef9d1f24626e78c3f7.pdf
https://602464c7-f615-4d7f-bae4-b76d1f7d40e5.filesusr.com/ugd/891566_6aca6c3552d64bef9d1f24626e78c3f7.pdf
https://602464c7-f615-4d7f-bae4-b76d1f7d40e5.filesusr.com/ugd/891566_6aca6c3552d64bef9d1f24626e78c3f7.pdf
https://www.researchgate.net/publication/269220220_A_cultural_landscape_approach_to_community-based_conservation_in_Solomon_Islands
https://www.researchgate.net/publication/269220220_A_cultural_landscape_approach_to_community-based_conservation_in_Solomon_Islands
https://www.researchgate.net/publication/269220220_A_cultural_landscape_approach_to_community-based_conservation_in_Solomon_Islands
https://www.researchgate.net/publication/269220220_A_cultural_landscape_approach_to_community-based_conservation_in_Solomon_Islands
https://www.researchgate.net/publication/269220220_A_cultural_landscape_approach_to_community-based_conservation_in_Solomon_Islands
https://www.researchgate.net/publication/269220220_A_cultural_landscape_approach_to_community-based_conservation_in_Solomon_Islands
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://static1.squarespace.com/static/5d3f1e8262d8ed00013cdff1/t/6166ee2f2dc5b13b0e44fb63/1634135600122/Enacting%2Band%2BOperationalizing%2BEthical%2BSpace%2Bin%2BIPCAs%2Band%2BCrown%2BProtected%2Band%2BConserved%2BAreas%2B-%2BJune%2B4.pdf
https://journals.sagepub.com/doi/10.1177/1609406918821574
https://journals.sagepub.com/doi/10.1177/1609406918821574
https://journals.sagepub.com/doi/10.1177/1609406918821574
https://journals.sagepub.com/doi/10.1177/1609406918821574
https://journals.sagepub.com/doi/10.1177/1609406918821574
https://journals.sagepub.com/doi/10.1177/1609406918821574

Indigenous Laws
and Norms

Draws on existing
Nation-specific laws and
norms.

Ties Cultural Rights and
values to broader Nation
sovereignty and rights.

Can be used to attribute
value to both tangible
and intangible Cultural
Rights and values,
including both practices
and identity.

Can provide an
Indigenous “lens”
through which effects
of a project may be
assessed.

Limited by the availability
of laws and norms; if laws
and norms are not already
codified, this can take
many years to complete.

May require the sharing of
sensitive information.

Must be under the control
of the Indigenous Nation
when converting laws
and norms into any sort
of assessment “lens”; this
cannot be done by any
outside party.

Yinka Dene ‘Uza’hné
Surface Water
Management Policy

Yinka Dene ‘Uza’'hné Guide

to Surface Water Quality
Standards
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http://darac.sg-host.com/wp-content/uploads/Yinka-Dene-Uzahne-Surface-Water-Management-Policy-March-18-2016-00303183xC6E53.pdf
http://darac.sg-host.com/wp-content/uploads/Yinka-Dene-Uzahne-Surface-Water-Management-Policy-March-18-2016-00303183xC6E53.pdf
http://darac.sg-host.com/wp-content/uploads/Yinka-Dene-Uzahne-Surface-Water-Management-Policy-March-18-2016-00303183xC6E53.pdf
http://carriersekani.ca/yinke-dene-uzahne-guide-to-surface-water-quality-standards/
http://carriersekani.ca/yinke-dene-uzahne-guide-to-surface-water-quality-standards/
http://carriersekani.ca/yinke-dene-uzahne-guide-to-surface-water-quality-standards/

Tool 2 Characterizing Existing Cumulative Effects on
Indigenous Cultural Rights Methods

Method

Limitations

Resources

Strengths

» Meaningful Community
Input.

Direct Community
Engagement
Sessions and Surveys
(Cumulative Effects)

» Can supplement gaps in
other methods.

»

»

Can be time intensive.

Can overwhelm the
community if there are
too many engagement
sessions over time for
proposed projects,

or if other factors are
limiting the capacity for
participation.

Virtual Community
Engagement Guide: A
Toolkit for Hosting Online

Community Engagement

and Meetings in Rural,
Remote, and Indigenous
Communities

Developing Methodologies

for First Nations
Community Surveys:
Considerations for the
External Researcher by
Celina Willis

» Represents a deep
understanding of a
community’s connection
to their territory.

On-Territory Data
Collection

» Data can be used
qualitatively or
quantitatively, and can
be buffered, anonymized,
or redacted if certain
information is sensitive.

» Collection can be
targeted to certain
activities and
subpopulations to fill
in specific data gaps
(e.g. hunters, plant
harvesters, or youth).

»

»

»

Land users can be
difficult to schedule
in (e.g. seasonally),
particularly if data
collection is time
sensitive.

Community members
may be unwilling to
document specific
locations if they are
sensitive or for example
are particularly good for
harvesting.

As the information
collected ages, it

can be misused and
misinterpreted by non-
Indigenous peoples.

Come take a walk with me:

The “Go-Along” interview

as a novel method for
studying the implications

of place for health and
well-being by Richard M.

Carpiano

» A strong visual
communication of

Mapping Data

ShOWI!’lg C_hanges cumulative effects.
over Time in
Land Use

»

Can be time and
resource intensive to
create mapped data if it
does not already exist.

Producing Land Cover
Change Maps and
Statistics: Step by Step
Guide on the use of QGIS

and RStudio
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https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2021-12/Virtual%20Community%20Engagement%20Guide.pdf
https://summit.sfu.ca/_flysystem/fedora/sfu_migrate/18004/etd10672_CWillis.pdf
https://summit.sfu.ca/_flysystem/fedora/sfu_migrate/18004/etd10672_CWillis.pdf
https://summit.sfu.ca/_flysystem/fedora/sfu_migrate/18004/etd10672_CWillis.pdf
https://summit.sfu.ca/_flysystem/fedora/sfu_migrate/18004/etd10672_CWillis.pdf
https://summit.sfu.ca/_flysystem/fedora/sfu_migrate/18004/etd10672_CWillis.pdf
https://summit.sfu.ca/_flysystem/fedora/sfu_migrate/18004/etd10672_CWillis.pdf
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.sciencedirect.com/science/article/abs/pii/S1353829208000622
https://www.unescap.org/sites/default/d8files/knowledge-products/Producing_land_cover_change_maps_and_statistics.pdf
https://www.unescap.org/sites/default/d8files/knowledge-products/Producing_land_cover_change_maps_and_statistics.pdf
https://www.unescap.org/sites/default/d8files/knowledge-products/Producing_land_cover_change_maps_and_statistics.pdf
https://www.unescap.org/sites/default/d8files/knowledge-products/Producing_land_cover_change_maps_and_statistics.pdf
https://www.unescap.org/sites/default/d8files/knowledge-products/Producing_land_cover_change_maps_and_statistics.pdf

Method

Ecological Stock
and Trend Data

Strengths Limitations

» Provide information » If heavily relied on,
about important Western scientific
ecosystems, including studies may not
their vulnerability. accurately reflect

Indigenous lived
experience.

» An expert in the subject
area may be necessary
to support analysis of

Resources

A Guide to Using Wildlife
Cameras for Ecological
Monitoring in a Community-
based Context by Claire
Kemp, Kathryn Yarchuk,
Allyson Menzies, and Jesse

Popp

the data.
Compiled » Does not overwhelm » Gaps can remain and Community Archives
community members. may be strongest paired as Community Building

Community Data
and Records

with more current
information such as
through community
engagement or on-
available. territory data collection.

Can be time and
resource efficient if
information is readily

)

<

Tools by Danielle Barraza,
Alan Garcia, and Rachael

Zipperer

Ethnographic Data
and Oral History

For strengths and limitations of this approach of
using existing information, see above for Compiled
Community Data and Records.

Dr. Jo-ann Archibald on
Indigenous Storytelling

Analysis and Interpretation
of Ethnographic Data: A
Mixed Methods Approach
By Margaret D. LeCompte
and Jean J. Schensul

Past Project Data
and Records

For strengths and limitations of this approach of
using existing information, see above for Compiled
Community Data and Records.

Canadian Impact
Assessment Registry
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https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://www.indigenousguardianstoolkit.ca/sites/default/files/2022-08/a_guide_to_using_wildlife_cameras_for_ecological_monitoring_in_a_community-based_context.pdf
https://auroracollege.libguides.com/c.php?g=737565&p=5338435#:~:text=Dr.%20Jo%2Dann%20Archibald%20on%20Indigenous%20Storytelling
https://auroracollege.libguides.com/c.php?g=737565&p=5338435#:~:text=Dr.%20Jo%2Dann%20Archibald%20on%20Indigenous%20Storytelling
https://books.google.ca/books?hl=en&lr=&id=G-UH_PZDm-YC&oi=fnd&pg=PR5&dq=resources+for+interpreting+ethnographic+data&ots=vKnBj1ulge&sig=OYWK1fPxBGm5eBPXpvC3OXLVtFs#v=onepage&q=resources%20for%20interpreting%20ethnographic%20data&f=false
https://books.google.ca/books?hl=en&lr=&id=G-UH_PZDm-YC&oi=fnd&pg=PR5&dq=resources+for+interpreting+ethnographic+data&ots=vKnBj1ulge&sig=OYWK1fPxBGm5eBPXpvC3OXLVtFs#v=onepage&q=resources%20for%20interpreting%20ethnographic%20data&f=false
https://books.google.ca/books?hl=en&lr=&id=G-UH_PZDm-YC&oi=fnd&pg=PR5&dq=resources+for+interpreting+ethnographic+data&ots=vKnBj1ulge&sig=OYWK1fPxBGm5eBPXpvC3OXLVtFs#v=onepage&q=resources%20for%20interpreting%20ethnographic%20data&f=false
https://books.google.ca/books?hl=en&lr=&id=G-UH_PZDm-YC&oi=fnd&pg=PR5&dq=resources+for+interpreting+ethnographic+data&ots=vKnBj1ulge&sig=OYWK1fPxBGm5eBPXpvC3OXLVtFs#v=onepage&q=resources%20for%20interpreting%20ethnographic%20data&f=false
https://books.google.ca/books?hl=en&lr=&id=G-UH_PZDm-YC&oi=fnd&pg=PR5&dq=resources+for+interpreting+ethnographic+data&ots=vKnBj1ulge&sig=OYWK1fPxBGm5eBPXpvC3OXLVtFs#v=onepage&q=resources%20for%20interpreting%20ethnographic%20data&f=false
https://iaac.gc.ca/050/evaluations
https://iaac.gc.ca/050/evaluations

Tool 3 Identifying Impact Pathways, Conducting an Effects
Characterization, and Evaluating the Severity of Potential
Impacts Methods

Strengths Limitations Resources
Heat Mapping » Avisual communication  » Cannot accurately Applying Density and
of specific impacts from represent Cultural Rights Hotspot Analysis for
a project on Cultural which are not tied to Indigenous Traditional Land
Rights. a specific geographic Use: Counter-Mapping with
location. Wasagamack First Nation,

Manitoba, Canada by
Keshab Thapa and Shirley

» As the information
collected ages, it

. Thompson
can be misused and
misinterpreted.
Risk Matrix » The matrix can be » An expertin the subject Hazard and Risk - Risk
tailored to a community’s area may be necessary  Assessment
risk tolerance. to support analysis of
the data.

As the information
collected ages, it

can be misused and
misinterpreted by non-
Indigenous peoples.

P

<
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https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.scirp.org/journal/paperinformation?paperid=103884
https://www.ccohs.ca/oshanswers/hsprograms/hazard/risk_assessment.html
https://www.ccohs.ca/oshanswers/hsprograms/hazard/risk_assessment.html

Appendix B: Checklist to Prepare for

Cultural Rights Impact Assessment

Checklist to Prepare for Cultural Rights Impact Assessment

[ ) Leadership support: Has leadership formally endorsed or approved undertaking the CRA?

D Decision-making process: Are governance structures in place to review, approve, and
respond to CRA findings?

D Administrative systems: Does the Nation have policies, staff, and systems to manage
records, correspondence, contracts, and reporting related to the CRA?

[ ) Capacity for coordination: Is there a designated person or team to coordinate CRA
activities across departments (lands, culture, health, etc.)?

D Workload management: Can existing staff absorb the additional CRA workload, or will
extra hires/consultants be needed?

D Financial administration: Are financial systems ready to manage funding agreements,
payments, and reporting requirements tied to the CRA?

D Information management: Is there a plan for storing, protecting, and controlling access to
CRA data (including sensitive cultural information)?

[ Community engagement readiness: Are mechanisms in place (e.g., newsletters, meetings,
online platforms) to share updates with members throughout the process?
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Tool 1

Determine what information is necessary and essential.
Identify who is to be involved (elders, knowledge holders, land users, technicians)
and how to collect their input (meetings, workshops, questionnaires).

Research to determine what information is available.

Identify what information is not available but is necessary.

Scope and budget to obtain the necessary information that is not available.

Secure budget to initiate research to collect necessary information.

Compile and organize all inputs of information (is it in a format for use, are there
restrictions for its use).

Tool 2 Characterizing Existing Cumulative Effects on
Indigenous Cultural Rights Methods

),

g O a4 u

O O

Determine the baseline (when are we measuring from. for example, pre-industrial, 10
years ago or today).

Determine the geographical area (what area are we looking at: traditional territory, project
regional study area, specific area of importance).

Determine your Valued Components (what do you want to measure an impact on?).

Identify the projects and activities that exist (utilize the baseline and study area to
determine).

Identify other potential sources of impacts (climate change, access, gov't policies and
regulations).

Identify existing impacts from identified projects/activities and other sources of impacts:
» Utilize Indigenous Knowledge; and
» Utilize existing studies and data (impact statements, regulatory or legal filings).

Scope and budget to assess existing cumulative impacts.

Secure budget to identify existing cumulative impacts.

80 Implementation Guide for the Spirit of the Land Indigenous Cultural Rights and Interests Toolkit



Tool 3 Identifying Impac!
Characterization, and Ev
Impacts Methods

Secure all necessary information about the proposed project/activity (impact
assessments, data, GIS data, regulations, public notices).

Identify Impact Pathways:
» Study to determine pathways.

Identify significance of each impact (what is the methodology applied to measure):

» Study to measure impact to Valued Components;

* In the context of cultural impact assessment, a valued component refers
to an element of a Indigenous Nation's culture, rights, or way of life that
the community identifies as important and requiring protection.

- Disclaimer: Some cultural values are intangible or so significant that they
cannot be meaningfully measured or assigned a value, and this must be
recognized in any assessment of impacts.

» Determine which impacts are acceptable and which are not; and
» Determine if those unacceptable impacts can be mitigated.

Engage with community and decision makers about the potential impacts (news bulletin,
community meetings, social media/website).

Scope and budget to assess potential impacts.
Secure budget to identify and prepare response to potential impacts.

Submit report on potential impacts to proponent and regulators.
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Appendix C:

Restoration/Protection Initiatives

The following examples of restoration/protection initiatives have been implemented by Indigenous
Nations across Canada. While each program would be specifically designed to address a Nation's

key requirements and cultural context, the following examples may serve as a starting point for the
determination of possible restitution initiatives your Nation may wish to establish:

» Syilx Okanagan Nation, Bringing the Salmon Home! Columbia River Salmon Restoration
Initiative (CRSRI): A program that reintroduces salmon, a species of profound importance
for Syilx Okanagan Nation, into their historical spawning grounds in the Canadian portion of
the Columbia River. Part of an agreement to integrate Indigenous voices and needs into the
existing Columbia River Treaty, the program addresses impacts to salmon populations due
to hydroelectric dams, development, and habitat disruption. In recent years, the program has
resulted in the return of annual runs of hundreds of thousands of sockeye salmon and has
contributed to the restoration of the Nations’ relationships with salmon.

» West Moberly First Nations and Saulteau First Nations, Klinse-Za Mountain Caribou Protection
Partnership Agreement: A co-management program involving the direct participation of Nation
members in the stewardship of the Klinse-Za caribou herd in the South Peace region of BC,
where industrial development and other human activities have resulted in a drastic decline in
caribou numbers over the past 50 years. The program protects a range of Klinse-Za caribou
habitat and provides funding to the Nations to begin restoring habitat in the region and buying
out private resource tenures in the designated area. Part of a partnership agreement between the
First Nations, BC, and Canada, the program has resulted in an increase in the Klinse-Za caribou
herd from a low of 38 individuals in 2013 to nearly 200 individuals as of 2024. The program
is actively working to restore the Nations’ ability to hunt caribou as they previously had for
thousands of years.

» Kaska First Nations, Dene K'éh Kusan Protected Area: A large Indigenous Protected and
Conserved Area (IPCA) in the core of Kaska traditional territory is designed to act as a buffer
against climate change and biodiversity loss. The plan includes the development of relationships
with land users currently operating in the proposed area. The Kaska Land Guardians will co-
manage the protected area, creating jobs grounded in Kaska culture, legal principles, and value
systems. The plan is part of ongoing co-management and planning agreements Kaska First
Nations have with the BC government. It is designed to protect against further losses to land
and culture for Kaska First Nations, to revive caribou populations, and to provide economic
opportunities for Indigenous communities. The Dene K'éh Kusan plan will restore Kaska
stewardship over traditional lands and empower communities to manage their territories.
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» Coastal First Nations, Coastal Guardian Watchmen Support: A guardian program whereby the
Watchmen uphold and enforce traditional and contemporary Indigenous laws passed down over
countless generations, and work together to monitor, protect, and restore the cultural and natural
resources of coastal territories. The Watchmen facilitate monthly conference calls and organize
annual gatherings and learning exchanges that bring Guardians together to build relationships
and share information and experiences. Although Coastal Guardian Watchmen programs
provide ongoing monitoring across the Central and North Coasts and Haida Gwaii, each Nation
is responsible for its own specific territory. The Costal Guardian Watchmen network safeguards
Coastal Nations’ territories by gathering and sharing detailed regional knowledge about lands
and waters, animal populations and habitats, and impacts from human activities. This knowledge
can then be used to inform Nations' decision-making regarding uses of lands and waters.

NOTE: while monitoring is not typically considered mitigation, the development of - or increased
investment in an existing - evergreen, well-funded, strongly mandated monitoring program, can be
considered mitigation, in part because it empowers the Indigenous Group above and beyond simply
monitoring the project.
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Appendix D:

Offsetting Initiatives

The following examples of offsetting initiatives have been implemented by some Indigenous Nations
across Canada. While each program will be specifically designed to address a Nation's key requirements
and cultural context, the following examples may serve as a starting point for the determination of
possible restitution initiatives your Nation may wish to establish:

» Inuit Tapiriit Kanatami, ITK llikKuset-llingannet! Culture Connect!: Connecting youth and
adult role models in order to facilitate knowledge transfer on hunting, trapping, sewing, art,
carving, snowshoe making, music and wild food preparation. A pilot program took place in three
communities in Nunatsiavut, Labrador, where the mental health of community members was
found to be negatively affected by climate change and associated changes to wildlife, ice cover,
and precipitation. By pairing youth with Elders to share knowledge about traditional activities, the
program increased generational knowledge transfer, improved participants’ mental health, and
built pride in Inuit identity.

» Haida Gwaii First Nation, Haida Rediscovery Camp: A youth-based culture camp on the islands
of Swan Bay and Mount Moresby, that reconnect youth to their culture. Young people gain a
set of skills based in traditional values that will support them through their lives. The program
bridges gaps created by family disruption and other effects of colonialism that have caused a loss
in young people’s ability to connect with their culture. Rediscovery Camps were founded in the
1970s and have since spread throughout Canada and the world.

» Tijcho, Jmbé Program: An intensive cultural land-based learning program for senior high and
post-secondary students that connects young people with Elders to help ensure that Ttjcho
language and culture are passed onto future generations. Participants share and learn traditional
skills such as fishing and fish preparation, sewing and beading, plant gathering, language
learning, and storytelling. The program addresses the loss of culture due to youth departure for
schooling and has been shown to improve participants’ level of cultural knowledge, self-esteem,
and sense of cultural identity.

» Singagmiut, Culture Committee: A culture committee that engages the community with cultural/
traditional activities and practices including ice fishing, seal hunting, polar bear hunting, whaling,
harvesting wild onions, berries, etc., cooking traditional foods, cultural history lessons, skin
sewing, storage of subsistence foods, et building and root gathering. There are several culture
committees like this one across Nunavik, each of which is specific to the community it serves.
The committees seek to strengthen Inuit culture and ensure Inuit traditions are maintained.
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»

»

»

Dehcho First Nations, The Aboriginal Language Nest Program: A program where Dene
children (ages 0 to 5) are immersed in their traditional language to support language
acquisition and generational transfer. Initiated as part of the Northwest Territories Aboriginal
Languages Plan in 2010, the program aims to revitalize the Dene language, which has been
declining in use over the past several decades. This early childhood program is based on the
Maori language nest model. Funding is provided by the Northwest Territories government but
is managed by Dehcho First Nations.

Cheslatta Carrier Nation, Cheslatta Carrier Nation and British Columbia Settlement
Agreement: Designed as a means of restitution for the impacts of the flooding of Cheslatta
Territory and associated eviction of the Cheslatta t'en from their territory for the construction
of the Nechako Reservoir. It was determined that 10,000 ha of Crown land would be
transferred as Land Parcels to the Cheslatta Carrier Nation. Cheslatta had the opportunity
to identify Crown lands within the Cheslatta Territory or Area of Interest for protection or for
transfer as a tenure. This example is unique in that it involved restitution for past impacts,
illustrating how the tools outlined above can be used in a variety of contexts. The Carrier
Nation is a partner in the development of this Toolkit and their success in the Nechako
Reservoir case demonstrates what can be achieved with such tools.

White Bear First Nations, White Bear Education Complex: The White Bear Education
Complex is located on White Bear First Nations in Carlyle, Saskatchewan, and offers
land-based education services to the Four Nations living on White Bear: Cree, Saulteaux
(Anishanabe), Nakota, and Dakota. Through the White Bear Education Complete, the Learning
the Land model of education grounded in a vision of an Indigenous education system based
in Inherent and Treaty Rights continues to be developed. Youth students explore Indigenous
practices and traditions and gain school credit. Some of the skills the students are learning
range from tipi-raising, canoeing, trapping, hunting, preparing the meat, tanning hides,
picking berries, and harvesting traditional medicines.

Implementation Guide for the Spirit of the Land Indigenous Cultural Rights and Interests Toolkit

85



SAIKUZ

IRST
NATION

FIRST NATIONS
f Xin @fnmpc t Edéiﬂl;lgﬁﬂJECTS




